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Legal tips for the successful
implementation of an innovation project.

In order to successfully implement an innovation project, it is essential to have not only strong
technical expertise, but also a clear legal strategy. Innovation in the public sector often involves
untested solutions and new technologies, as well as multiple stakeholders, so the legal framework
is a decisive factor. In the absence of appropriate legal foundations, even the most promising
projects may encounter delays, disputes or limited scalability. Here are some key legal tips to
help you achieve success: 

Before launching a tender, it is important to understand
what the market can offer. Article 40 of the Directive
2014/24/EU allows preliminary market consultations,
provided they are conducted transparently and do not
distort competition. According to the European
Commission’s Guidance on Innovation Procurement*,
these consultations help contracting authorities to share
their needs with the market, engage with SMEs and
emerging suppliers, and avoid drafting unrealistic or
overly narrow specifications. By documenting
communication and ensuring equal access to
information, authorities can align unmet needs with
innovative solutions while respecting legal principles.

Use preliminary market consultation to shape demand

Define needs through functional requirements

An important aspect is to ensure that tender
requirements are expressed in functional or
performance terms rather than through prescriptive
technical specifications. The European
Commission explicitly recommends this approach,
emphasising that contracting authorities should
prioritise clearly defining the challenge to be
addressed rather than imposing a predefined
solution. This approach fosters a competitive
environment and encourages suppliers to submit
creative and diverse proposals.

*European Commission’s Guidance on Innovation
Procurement: DocsRoom - European Commission
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Are you a public buyer planning to launch an innovation project, but unsure of the legal
framework? Or are you a supplier wondering how EU law can support fair and transparent
innovation procurement?
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Finally, flexibility in contracts is essential for innovation
projects, which often evolve through iteration and
testing. For instance, the Innovation Partnership
procedure, established in Directive 2014/24/EU. This
procedure integrates the development of innovative
solutions and subsequent purchase of innovative
solutions in a single process, acknowledging the
necessity for gradual scaling before the full deployment
of innovations. Currently, some practical applications
demonstrate how phased and flexible approaches can
reduce uncertainty and provide a pathway for successful
solutions to be scaled up across the different countries. 

Rather than being a limitation, legal certainty is an
enabler of innovation. Public buyers can ensure that
innovation projects deliver sustainable impact and long-
term public value by defining needs functionally,
upholding EU legal principles, clarifying IPR and
designing flexible contracts.

Discover how establishing functional requirements, incorporating clear IPR clauses and
drafting flexible contracts can establish the optimal legal framework for innovation fostering
innovation.

Join the innovation procurement community to explore how law can be a catalyst for smarter,
more sustainable and future-oriented public services.

Build flexibility into contracts

Clarify Intellectual Property Rights (IPR)

The management of Intellectual Property Rights (IPR) is another crucial factor. For
instance, the unclear ownership and exploitation rules are a barrier for innovative companies
seeking to participate in public tenders. For this reason, it is recommended that ownership,
licences granted, and reuse rights are defined in advance. There are some examples** of
model clauses that grant non-exclusive usage rights to contracting authorities, while allowing
suppliers to retain commercialisation rights.

**Guidance for public authorities on Public Procurement of Innovation :
https://www.oneplanetnetwork.org/sites/default/files/ppi-platform_guide_new-final_download.pdf 
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